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In the last few months a major threat has emerged to book publishers, authors and to each and every person sitting in this room.

A threat which has the potential to, at the very least reduce the bottom line for everyone in the book publishing business and may very well put some of us out of business.

I am not talking about the Asian Flu, or Hurricane Katrina or even weapons of mass destruction falling into the hand so some terrorist group. 

I am talking about Google, the Internet research engine company and its plans to scan and digitize all the millions of books in 5 major libraries (Stanford, Harvard, Oxford, University of Michigan and the New York Public library).

Last month, the Association of American Publishers filed a lawsuit to stop Google from doing this, at least as it involves books still under copyright protection

In September, the Authors Guild also filed suit against Google over the same issues. 

For publishers and authors what is at issue here is whether Google, or anyone else, needs to get the permission and compensate copyright owners for use of their intellectual property for commercial purposes.

What is at stake for BMI members is whether the Google Print Program is the beginning of the end of the ink and paper book as the primary vehicle for distribution of culture and knowledge?  Or will the Google and similar online book search projects enliven and rejuvenate the book industry? At least this is what Google claims will happen!

Currently, Google Print Program would provide free online access to the full content of books no longer under copyright and limited (at least in theory) view of parts of books (“Snippets” whatever that means?) that are still protected.

Under plans developed by Google, and others the older non-copyrighted books could be bought in whole or in part, read online, downloaded or printed out.

If this material is read online or printed out on a home computer somebody in this room is loosing business are they not? I assume at least some of you print older non-copyrighted books?

As for books still under copyright, Google claims it can copy these materials and make them available online without the permission from or need to compensate copyright owners under the doctrine of “Fair Use.”

The Copyright Act permits that certain limited uses of excerpts from a protected work are permissible without the copyright owner’s consent under the concept of “fair use.”

However, fair use is not precisely defined in the law and must be determined on the facts and circumstances for each situation based on 4 factors.

The first factor being whether the use is of a commercial nature or is it for non-profit educational purposes.

Another factor is the amount and the substantiality of the portion of the work used.

Also, the effect of the use upon the potential market or value for the copyrighted work is considered. In other words does it take away potential sales from the copyright owner?

The first test of fair use is the purpose and character of the use, including whether such use is of a commercial nature or is for non-profit educational purposes.

If it is done for nonprofit or educational purposes it is more likely to be deemed to be fair use. However, even if it is for a commercial use that does not make it illegal per se but it certainly makes it much harder to claim fair use

Make no mistake Google is a very profit driven operation.  Just a few weeks ago Google reported stunning financial news —a 700% increase in its third quarter profits.

These earnings now dwarf those of another company that relies chiefly on advertising for its income, the New York Times.  Google earnings are now more than the 10 times that of the New York Times.

Google’s market cap exceeds by 25% that of Time Warner – which is a combination of companies such as AOL, Time Warner Cable, a Film Studio, TV and radio stations and book and magazine publishing. 

In the book industry we think of Barnes and Noble as big, well Google is 40 times bigger.

It is very clear Google sees great value and great potential profits in extending internet searches in to millions of books not now on line. Why else would they spend untold millions of dollars scanning all these books?

According to Microsoft, 50% of online searches currently go unanswered.  Microsoft believes expanding searches to off line contents such as books will allow for better more complete and faster retrieval of information. Google no doubt understands this as well.

We at AAP or you folks at BMI are all for profits right?

But, it is just plain wrong and we believe illegal for Google to profit off the intellectual property of authors and publishers without fairly compensating them in the process.

That is why Microsoft, who has also announced its own book scanning project next year in conjunction with Yahoo is limiting (at least for now) their scanning to books in the public domain and not under copyright or books under copyright protection which the rights owners voluntarily opt-in and are compensated.

But, if Google is successful in defending its position that scanning of copyright books for search purposes is a “Fair Use” then clearly MSN, Yahoo and many other search engines will be forced to do their own scanning or suffer market loss to Google.

This is a very interesting and potentially historic case.

While I think the law is on the side of publishers and authors, this case is not a slam-dunk by any means.

It has been obvious for sometime that traditional copyright laws, designed for books and other publications printed on paper were likely insufficient in the digital age. 

 It took many decades for copyright laws to evolve after the invention of the printing press with movable type so it is not surprising that laws written for a non-digital world have not yet addressed the Google situation.  This case and others could reshape our whole scheme of copyright protection.

But it may be what is happening outside the courtroom, which is a bigger threat to the folks in this room.

Microsoft is very sensitive to copyright issues in part because its software (which is copyright protected) is often the target of illegal copying and distribution.

That may explain why Microsoft is working with publishers and libraries on ways to eventually make copyright material available for online searches including models where users would be charged to access the content and right holders compensated.

Then on Friday, as I was working on this presentation, the NY Times reported on another major development in this area.

In an article entitled “Want “War and Peace” online? How about 20 pages at a time?

This story goes on to report that in a race to become the iTunes of the publishing world, Amazon and Google are both developing systems to allow consumers to purchase online access to any page, section or chapter of a book.

The idea is to do for books what Apple has done for music, allowing reader to buy and download parts of individual books for their own use through their computer rather the trek to a store and buy them.

Customers could purchase a single recipe from a cookbook or a chapter on rebuilding a car engine from a repair manual.

In this same NY Times article, it reports that Random House, the biggest American publisher, has proposed a payment model in which reader would be charged 5¢ a page for most books and a higher amount 25¢ per page for cookbooks and other specialty publications.

Jeffery Bezos, CEO of Amazon, is quoted in this article as saying ”he believes that for a vast majority of books, consumers would be able to download, copy and print out whatever portion of the book” (they want).  REPEAT

Now how all this will ultimately play out is it far too soon to tell.

For example, when I first come to AAP 6 years ago, Ebooks were all the rage.  Publishers, computer hardware producers and software companies were all rushing to develop ebooks—complete books that could be downloaded on to an electronic reader.  At that time, many predicted the death of the printed book. But, for a variety of reasons consumers did not like reading off an electronic device or found them unwieldy.  But the Apple model of paying to download only the songs that you want has been an undeniable success. It has ha also had a significant negative impact on the sale of music on CDs and tape.  I for one have not bought a CD in several years although I regularly pay to download music to my I Pod.

I also love to cook and have quite a collection of cookbooks.  Many of those books I bought for only a few recipes. If I could buy just the recipes I wanted I would do so in a heartbeat. 

Now that maybe good news for me, but it is not so good news for those of you who print cookbooks as you would have one less customer needing your services.

Let me now jump to educational publishing because there are related electronic threats to the way we all do business also emerging in this market.

There are 5 major concerns I keep hearing from educators and policy makers relating to textbooks and other instructional materials:

1. Textbooks cost too much

2. Size and weight of textbooks

3. The need to make curriculum more accessible to those with physical and learning disabilities

4. Printed books do not teach 21st century skills

5. Need to better differentiate instruction for to meet student needs (one size does not fit all)

For each of these 5 concerns electronic or digital delivery of instructional content is offered as a solution.

Georgia, for example already mandates that publishers of adopted textbooks offer an electronic version of their material to address all of these five perceived problems.

California, the largest consumer of textbooks in the country has legislation pending to require an electronic version of all adopted instructional materials and similar arguments are used to justify this requirement.

Texas, the second largest consumer of textbooks is looking at ways to put laptops into the hands of all its students and effectively do away with purchasing printed textbooks.

The newly reauthorized Federal Individuals with Disability Education Act (IDEA) requires, starting a year from now, that publishers produce an electronic file of all their textbooks to help in making instructional materials more accessible to students with disabilities.

From what I see, the pressure to move more and more instruction from print to digital is only going to increase not decrease in the years to come.

But before I totally ruin your day, I do want to point out there are some very significant barriers to moving to an all-digital classroom.

First and foremost is cost – it conservatively cost $400 per year to put and maintain a laptop computer in the hand of each student.  Very few school systems today can afford to make this financial commitment. For example a state like Texas, which has 4 million students, would need to spend an additional $1.6 Billion per year to go to a 100% laptop program and they like many states are hard pressed to adequately fund the current educational system. But as computer hardware and infrastructure cost come down this becomes more affordable.

Second, are so called digital divide issues.  What do you do about students who do not have computer access at home, or even Internet access?  These students are put at a real disadvantage if all instructional content is delivered digitally.  How do you make sure all students are treated equally?

Third, as of today there is no real high quality research that show students learn more or perform better in a digital classroom than in a traditional classroom. 

 Almost all of what is offered by technology advocates is antidotal evidence of student improvement.

Before tax payers are asked to fund billions of dollars of computer hardware for their schools one would hope there is some credible evidence that all this money will improve students learning not just improve the bottom line of Apple, Dell, Microsoft and the other technology vendors who are aggressively pushing for these expenditures.

My brethren in the college publishing business have spent millions and millions of dollars to develop electronic versions of their textbooks and so far the students are not that interested in electronic editions and prefer purchasing traditional printed book.

For example, one major college publisher had a textbook that sold retail for about $120. They decided to offer an on line version for $30. When a student bought the on line version they had an option to also buy a copy of the printed textbook for an additional $60. Eighty five percent (85%) opted to also buy the printed book. Now this was a relatively small pilot program but I think it clearly shows that the vast majority of students want a printed textbook.

All of these factors tell me we are still have a long way to go before we see a significant erosion in the printed textbook market although without a doubt there will be ever increasing use of technology in American class rooms.

